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Procedural History

This matter commenced on June 24, 1999, with the receipt by the Indiana Department of Education of
arequest for ahearing on behaf of D.R.W. (heregfter, the Student) and against the Crown Point
Community School Corporation and the Northwest Indiana Specia Education Cooperétive (heresfter,
referred to collectively asthe School). The primary issue was whether or not the Student is digible for
gpecia education and related services. Related issues raised by the Student involved the
appropriateness of the educational eva uation conducted by the School, whether or not the School
should have known or suspected the Student had a disability, and whether or not the Student’s
suspension and proposed expulsion from middle school were appropriate.

Neaon Gaskey, Ed.D., was gppointed initidly as the Independent Hearing Officer (IHO). Dr. Gaskey
conducted pre-hearing conferences by telephone on July 13, 1999, and July 21, 1999. Heissued a
joint pre-hearing order on August 3, 1999, wherein the following issues were identified for hearing
purposes:

1. Thedigibility of the Student for specid education and related services,

2. The appropriateness and independence of the educationd evaluation of the Student; and

3. The gppropriateness of the current educational program and placement of the Student, and
specificaly, the gppropriateness of the suspension of the Student.



The IHO deferred ruling on the gppropriateness of the suspension as well as what the Student’ s current
educationa placement would be during the pendency of the proceedings. The IHO did determine that
the educationd evauation was incomplete, especialy with regard to a possible visud disability. The
School was to arrange for an evauation and then determine whether the Student might be eigible for
services. Both parties agreed to an extension of time.

The events precipitating this hearing request occurred on or about May 19, 1999, when the principd at
the Student’ s middle school suspended the Student pending expulsion for alegedly possessng a
handgun at a school-sponsored athletic event. The circumstances surrounding the Student’s
interrogetion are presently embroiled in separate litigation that is unrdated to this matter. The parent
did not initiate areferra until the suspenson occurred.

A third prehearing was conducted on August 6, 1999, but the pre-hearing order was not issued until
October 14, 1999. The IHO found that the School was not on notice, actua or congtructive, that the
Student had or may have an education-related disability. Because the referrd was not initiated until
after the suspension pending expulsion occurred, the IHO declined to order the Student reingtated in
school pending exhaustion of these adminigtrative proceedings.

On September 23, 1999, the School moved for an extension of timein order to receive the eval uation
results from the independent evauator and conduct a case conference committee to consider the
results. The IHO granted the motion on October 14, 1999, extending the time within which to conduct
ahearing and render a written decison to November 29, 1999. Theresfter, the IHO resigned from his

position.

Jerry L. Colglazier, Esq., was appointed on October 19, 1999, as IHO, succeeding Dr. Gaskey. Mr.
Colglazier contacted the representatives of the parties via telephone on October 22, 1999, and
established November 2, 1999, for atelephonic status conference. An order to this effect wasissued
on October 23, 1999.

The status conference was conducted on November 2, 1999. The IHO noted that although the
Student was suspended from the middle school, educational services were continuing through a
homebound arrangement. The IHO ordered the parties to exchange certain documents, including
educationa records and test results. The IHO aso ensured the parties were aware of their hearing
rights. Theissuesfor hearing were reviewed and restated as follows:

1. Isthe Student eigible for specid education and related services?

2. Wasthe educational evaluation of the Student appropriate?

3. Did the School have knowledge, or should have had knowledge, of adisability pursuant to 20
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USC 81415(k)(8) before the occurrence of the aleged behavior leading to the suspenson?

The parties jointly moved for an extenson of time, which was granted to and including January 12,
2000. Hearing dates were established for December 13, 14, and 15, 1999. Separate orders and
notices were issued in these respects.

On November 11, 1999, counsd for the Student, by letter, raised sixteen (16) additiona issues.
However, the IHO, by letter dated November 15, 1999, found that the sixteen (16) issues were
actudly related to issue No. two, supra.

The hearing was conducted on December 13 and 14, 1999. The IHO issued his written decision on
January 10, 2000. At the fina hearing in this mater, the Student, by counsdl, raised two additiona
issues, both essentidly procedurd in nature and more related to the case conference committee than the
hearing. The IHO noted that these issues, as separately stated, were raised belatedly and would be
consdered only in consderation of the three substantive issues previoudy stated.

The THO’s Written Decision

The IHO determined twenty-six (26) Findings of Fact. The Student is fourteen (14) years old (d/o/b
12/19/85). He was a seventh grade student in the middle school prior to May 18, 1999, but not
identified asin need of specid education and related services. The Student was suspended on May 19,
1999, for aleged misconduct, pending expulsion, until the beginning of the 2000—-2001 school year.
The parent initiated areferrd for specid education on May 26, 1999, asserting the Student had a visua
disability that affects interactions with others and his ability to learn. The School has continued services
for the Student through a homebound arrangement since the third week of September, 1999.

Assessment results ranged from the low average to above average. The WISC-111 scoreswerein the
low average range (verba score 94, performance score 82, full scale score 87). Socid, emotiond, and
self-concept assessments were generaly unremarkable, although the Student was considered in the “at
risk” range for taking responsbility, sensation seeking, saf-control, sense of inadequacy, depression,
and sdlf esteem. Processing factors as measured by the Woodcock Johnson were above average
except asto visua closure skills and the ability to respond when uncertain. Visud screening by a
teacher for the visudly impaired and an optometrist did not detect a vison impairment, athough the
teacher reported lower scoresin “visua form constancy” and “visua closure,” but these were not
attributed to avisua problem. The optometrist did identify reduced vison in the left eye due to
amblyopia (“lazy ey€’), hypertropia (muscle imbaance), and afocusing dysfunction that can cause
visud discomfort and loss of concentration, and may cause blurry vison a dl ranges.

The case conference committee considered the eva udtive data and determined the Student did not

meet the criteriafor avisua impairment. The parent and counsd dissented. The IHO did not find that
the case conference committee members were unduly influenced by having some knowledge of the
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incident precipitating the referrd, nor did the School fail to follow case conference committee
procedures. Although the School was aware of the physica appearance of the Student’ s left eye (“lazy
ey€e’), there was no evidence that the “lazy eye’ condtituted avisua imparment necessitating specid
education and related services. There is aso no evidence the Student has alearning disability or suffers
from an emotiona handicap. The School did not have actud or constructive knowledge that the
Student does have or may have a disability. The IHO aso determined there was no evidence to
support afinding that the Student had a hearing impairment or was “other hedth impaired,” or that these
should have been considered by the case conference committee,

From these 26 Findings of Fact, the IHO reached eight (8) Conclusons of Law. The IHO explained
the function of the due process hearing procedures, especidly as this relates to decisions reached within
a case conference committee is not an adjudicatory body and is not subject to the Adminigtrative
Orders and Procedures Act (AOPA), I.C. 4-21.5-3 et seq. Asto the substantive issues, the IHO
concluded that the Student was not dligible for specia education and related services, the educationa
evauations conducted by the School was procedurdly compliant with state and federd law, and the
School did not have actud or constructive knowledge that the Student had, or may have, adisability
requiring specia education and related services.

Appeal to the Board of Special Education Appeals

The IHO properly advised the parties of their gpped rights. The IHO aso entered an order on January
27, 2000, staying termination of the Student’ s homebound ingtruction and initiation of the expulsion
proceedings pending apped to the Board of Specid Education Appeds (BSEA). A hearing for this
limited purpose was conducted by the IHO on January 17, 2000.

The Student’s Petition for Review

The Student timely filed his Petition for Review on February 10, 2000. He takes generd exception to
the IHO' s determination that he is not digible for specid education and related services, the School
complied with state and federa law in the conduct of the educationd eva uations, and the School did
not have actud or congtructive knowledge that the Student had, or may have, adisability. The Student
reiterated these same exceptions asto Conclusions of Law Nos. 6, 7, and 8.

The Student dso objectsto the IHO' s generd jurisdictiona statement found in Conclusion of Law No.
1, which asserts the IHO had the authority to conduct a hearing and render adecision regarding the
three substantive issues before him. The Student appears to believe that a case conference committee
is an adjudicatory body such that an IHO cannot supplement the record on gppeal but must consider
the matter on the record established during the case conference committee. Accordingly, the Student
objects to Conclusions of Law Nos. 3, 4, and 5, which attempted to explain the role and function of an
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IHO vis-avis a case conference committee. The Student apparently believes a case conference
committee is an adjudicative body that must render Findings of Fact and Conclusions of Law in order
to facilitate judicid review.*

The Student objects to certain Findings of Fact, which, by necessity, will be addressed below but not
detaled here. Generdly, the Student objects to the IHO' s jurisdictiona statement, hisreliance on
certain testimony regarding assessments, the possible “tainting” of the case conference committee due
to the dleged misconduct that resulted in the referrd, and the fallure of the case conference committee
to create arecord sufficient for judicia review.

The Student aso objects to the IHO' s exclusion of certain tendered exhibits. These exhibits condtitute
a separate civil action by the Student against the School, dong with certain newspaper accounts. The
IHO found these not relevant to the issues before him.

The School’s Response

The School timely responded on February 21, 2000. The School noted that state law defines the
jurisdiction of an IHO, and that this jurisdiction extends to broadly defined areas involving digibility for
services, gppropriateness of educationa evauations, placement and any aspect of “free appropriate
public education” (FAPE). This sometimes involves so-cdled “complainableissues’ with respect to a
child2 AnIHO doesnot Sit in trict review of a case conference committee. An IHO may receive
additional testimony and additiona evauative data not considered by a case conference committee.

A case conference committee, the School argues, is not a governmentd entity, politica subdivison, or
amilar agency. Itsfunction is detailed in Sate law, and athough there may be disagreements, the
function of a case conference committeeis neither adversarid nor adjudicatory.

The School aso asserts that the Student misrepresents the testimony in taking exception to the IHO's
findings regarding the various assessments performed on the Student.

1The Student’ s Petition for Review contains a number of case law references, none of which
are rdlevant to the ingtant matter.

2 “Complainableissues’ are dlegations that a public agency has not complied with State or
Federd specid education laws. These issues are usudly investigated by the State Educationd Agency
(SEA), but where an IHO hasjurisdiction, such issues are referred to the IHO. See 34 CFR 88
300.660—300.662.



Student’s Motion to Strike and for Oral Argument

On February 22, 2000, the Student, by counsdl, moved to strike certain portions of the School’s
Response, which specificdly identified the aleged misconduct for which the Student faces possible
expulson. The Student then interjects arguments that serve asthe bass for the civil complaint, which
the IHO excluded asirrdevant. The Student aso requested ora argument.

Review By The BSEA

The BSEA declined the Student’ s request for oral argument and set this matter for review on March 8,
2000, without ord argument and without the presence of the parties. All three members of the BSEA
received and reviewed a copy of the record from the hearing below. On Wednesday, March 8, 2000,
al three members of the BSEA conducted areview of the matter in the Board Room at Room 225,
State Housg, in the offices of the Indiana Department of Education. The review was tape recorded. A
transcript will be made and provided to the representatives of the parties. In congderation of the
record below, the Petition for Review and the Response thereto, the BSEA makes the following
Combined Findings of Fact and Conclusions of Law.

COMBINED FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. ThelndianaBoard of Specid Education Appeals (BSEA) is the duly authorized body established
under 511 IAC 7-15-6to review the find decisions of Independent Hearing Officers appointed
pursuant to 511 IAC 7-15-5. The BSEA hasjurisdiction in this matter.

2. Thedleged misconduct and resulting interrogation of the student are not consderationsin ether the
hearing or the gpped. The issues before the IHO involved, essentidly, questions of digibility and
appropriateness of an educationa evauation. The interjection of the alleged misconduct, athough
unrelated to the issues, has occurred at the ingtigation of both parties. Because the aleged
misconduct is irrdevant to the issues, the BSEA will not consider the matter further. The Mation to
Strike the Schoal’ s reference to the dleged misconduct is denied. The IHO' s decision to exclude
from evidence the Student’ s documentation related to a separate civil action filed on his behaf is
upheld.

3. InlIndiana, the Case Conference Committeeis the same asthe “IEP Team” described by Congress
at 20 U.S.C. §1414(d)(1)(B) and in the implementing federal regulations a 34 CFR 88300.344-
300.346. Indiana, in like manner, defines the Case Conference Committee at 511 IAC 7-3-7 and
details the membership and respongbilitiesat 511 IAC 7-12-1. Congress did not grant an |EP
Team an adjudicative function, nor do federd and state regulations. An |EP Team, under any
name, is not an adjudicative body that must determine Findings of Fact and
Conclusonsof Law. The IHO' s Findings of Fact and Conclusions of Law in this respect are

6



accurate Satements of law and are upheld.

4. TheIndividuaswith Disabilities Education Act (IDEA) details the due process hearing rights at 20
U.S.C. 81415(f),(g) and 34 CFR 88300.506-300.514. Indianaimplements these procedures
through 511 IAC 7-15-5 and 511 IAC 7-15-6. The Administrative Orders and Procedures Act
(AOPA), I.C. 4-21.5-3 et seq., to the extent it is not in conflict with IDEA, governs such
procedures. See 511 IAC 7-15-5(x). The Student in this case invoked the jurisdiction of these
procedures. The IHO unequivocdly had jurisdiction in this matter, and exercised the
responsbilities, obligations, and duties as required by IDEA and the AOPA.

5. Although the Student objects to the Findings of Fact determined by the IHO, dl such statements
were Findings supported by the record. Accordingly, dl of the IHO's Findings of Fact are upheld,
athough Findings of Fact Nos. 20 and 21 are amended only as to the correct citation of federa
satutory provisonsat 20 U.S.C. §81415(k)(8), which isaminor editorid correction and does not
otherwise affect the sufficiency of the IHO' s Findings.

6. The Student objects to seven of the IHO' s eight Conclusions of Law. However, the record and the
law support the Conclusions drawn by the IHO from the aforementioned Conclusions of Law.

7. Accordingly, the ultimate decisions reached by the IHO that the Student is not digible, the
educationa eva uations were gppropriate, and the School had no actual or constructive notice that
the Student has or may have a disability are upheld.

ORDERS

1. The Student’s Motion to Strike is denied.

2. Thedecison of the IHO is affirmed.

3. All other Motions not directly addressed herein are considered denied.

Dae March 8, 2000 [/ Richard Therrien, Chair
Indiana Board of Specid Education Appeds

Appeal Right

Any party aggrieved by the decison of the Indiana Board of Specid Education Appeds has thirty (30)
days from receipt of this decison to seek judicid review in acivil court with jurisdiction, as provided by
|.C. 4-21.5-5-5.






